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Cartel agreements and practices are considered under the EC treaty as the most serious impediment of competition notably because such conduct is by its very object, a restriction of competition and hence is likely to reduce social welfare. Rivalry between enterprises, public or private, the essential merit of a market economy is replaced by collusive contracts and concerted practices whose goal is to limit output, raise prices or allocate customers so as to maximize industry profits. While the prohibition of cartel conduct in EU law is unambiguous and comprehensive its implementation is faced with the serious issues of defining and detecting collusion in a dynamic and complex economy. As the EU experience shows compliance with the law can be a slow process that has to, through credible enforcement, dispel the business view of collusion as merely cooperation directed at avoiding destructive competition harmful to their enterprises and their industries. 
Nexus between macro growth and cartel formation/conduct
As a point of departure it has to be acknowledged that notwithstanding the considerable literature on cartel conduct there is a basic lack of a viable explanation of what triggers cartel formation aside from the conjecture of Adam Smith that business collusion is a ubiquitous temptation. In any case, the presumption that cartels are endemic to market economies is too broad since it covers beyond hardcore cartels all manner of ad hoc sporadic collusion and opportunistic conduct between suppliers, detrimental to consumers. If a robust model of cartel generation is lacking it is also the case that growth or otherwise in the economy at large therefore does not necessarily have causal nexus to cartel formation and evolution. The literature of the studies of prosecuted cartels identify a number of factors that are correlated with cartel formation and success and others that are inimical to cartel conduct.
 The positive factors were found to be Firm size, Producer goods, Variability of profits, Market share, and Concentration. On the other hand the negatives were rate of Demand growth, Profit rate, Advertising intensity, and Entry barriers.  This analysis is based on studies reported on prosecuted cartels (between 1910 - 1972) in the USA as shown below.
Table 1: Collusion and industry characteristics

	Number of firms
	                    No relation

	Profit rate
	-ve

	Rate of demand growth
	-ve

	Company  size
	+ve

	Producer goods
	+ve

	Profit variability
	+ve

	Market share
	+ve

	Advertising intensity
	-ve

	Entry barriers
	+ve

	Concentration 
	+ve

	Patents
	-ve

	International market
	-ve

	Indivisibility of orders
	-ve


Source: Valerie Suslow and Margaret Levenstein – Studies of cartel Stability. The results are taken from studies by Asch, Peter and Joseph. Seneca (1975) Journal of Industrial Economics p.223-237 and from Fraas, Arthur G. and Douglas Greer(see op,cit in footnote 1) of  606 DoJ price fixing convictions and 51 convicted price-fixers compared with 2 control samples of 1569 and 50, respectively ,randomly selected ‘non-colluders’. 
 Thus there is some support from an analysis of prosecuted cartels that high growth rate of demand may impede cartel formation or otherwise limit their duration. This is however not very illuminating or conclusive as regards the nexus between cartel formation and growth. Even in economies experiencing a high rate of growth in several industries in their level of output, they may have stagnant domestic demand. Such economies may also have several other business sectors, particularly service sectors, where domestic demand and output growth is fairly stable. So the link if any is not with macro growth but with sectoral demand growth.
One could alternatively look at the sectoral incidence of cartels since from an operational viewpoint of the enforcement task of the Competition Authority this is a more useful analytical approach. Once again it is only possible, for obvious reasons, to examine this for prosecuted cartels. Notwithstanding the implicit sample selection bias, the table below based on EU’s enforcement record, reveals that business sectors that have traditionally high growth rate of international trade are as well represented as those of cyclical demand growth.  
Table 2:  EU Cartels by Sector

           Sector                                 Cartels                                      % age

	Chemicals
	        38
	          37

	Industrial inputs
	        33
	          32

	Agriculture/Food
	        14
	          13

	Services
	        15
	          14

	Construction
	           4
	            4


Source: DG Competition, EU Commission
By way of conclusion it can be stated that in guiding the focus of anti-cartel enforcement strategy and assessing potential candidate markets for anti-cartel investigation the structure of the economy and its sectoral composition may be more relevant than the endemic rate of macroeconomic growth. Also important is the fact that emerges from various statistics of prosecuted cartels that the services sector probably deserves more attention than that indicated by the previous records of prosecuted cartels.
Developments in EU anti-cartel enforcement and policy   
          By way of background it is useful to summarize the EU legal framework. Foundational elements in the EC Treaty are a clear prohibition of all agreements between undertakings and associations of undertakings that prevent, distort or restrict competition between them. Cartel agreements fall into this category and hence are prohibited without any evaluation of their possible pro-competitive merits or any evaluation of their possible market effects to unduly reduce competition from what it would have been otherwise. This is particularly helpful since in some jurisdictions the prohibition in the Law is not so clear. Furthermore case law of the European Courts has confirmed unambiguously that concerted practices and not just explicit agreements have the same anti-competitive content.
 Secondary legislation of the EU Council (Reg. No 1/2003) allows for Commission powers to make unannounced inspections (dawn raids) of business premises and also under certain circumstances, for home searches. There exist powers to require any undertaking in the EU/EEA jurisdiction to submit, under penalty of a fine, to Commission Decisions of requests for information in connection with its investigation. The Commission investigation is also enabled to carry out forensic IT investigations of any digital databank or source accessible to parties under investigation. This latter power has in fact become an important tool of investigation given the increasing sophistication of the methods of communication and concertation between cartel participants.
Many of these powers have been in place from the inception of enforcement activities by DG Competition of the EU Commission but as the table below indicates anti-cartel enforcement in the EU as in other jurisdictions, reveal a certain delay before entering into full stride.

Table 3: EU cartel cases by decades

	Type by geographic scope
	1960-1969
	1970-1979
	1980-1989
	1990-1999
	2000-2009

(to date)

	EU/EEA
	       2
	       2
	      15
	       15
	       29

	national
	       0
	       1
	        2
	          3
	         9

	international
	       0
	       0
	        0
	          5
	        23  

	total
	       2
	       3
	      17
	        21
	        61


Source : DG Competition,  EU Commission

Thus it is only with more robust methods of detection in the past 2 decades that anti-cartel enforcement has made its impact. In fact previous to that, international cartels had not been detected and hence had not been the subject of prosecution in the EU. Since the decade of 1990s this has changed in a dramatic manner and if the current enforcement actions are taken into consideration then investigation and prosecution of international cartels assume a major even if not the primary importance in the anti-cartel enforcement activities of the EU Commission.
Investigative steps and case initiation
The key difficulty in anti-cartel enforcement is that of detection since the conduct in question is secretive; furthermore considerable efforts and expenses are deployed by those involved in concealing it. Case initiation is therefore a crucial phase of the investigative procedure.  The objective of the first investigative measures is to concentrate on the means of obtaining contemporaneous, and preferably compelling, incriminating evidence of the infringing conduct.   Detection has therefore to employ all tools of market monitoring supplemented by consumer/customer complaints to identify collusive conduct. In this context exploiting and building on the typology of previously prosecuted cartels can aid in defining what parameters of market conduct are indicative of collusion.
 While it is common to label all cartels as price-fixing cartels, this catch-all term comprises of conduct that consists of quite different categories of conduct. As the table below indicates it is possible to distinguish between the following: processor cartels, where a maximum purchase price is the focal point, or trade association cartels where the association meetings are the facilitating device for collusion on average prices, or contract allocation cartels which target market share constancy amongst competitors. In addition are observed customer/market allocation cartels combined with or without a mechanism of concertation on annual agreed price increases. Such agreed annual price hikes may be a range but often also contain specific differentials for categories of customers. It is worth noting that it is likely that certain of these categories of conduct are necessarily coexistent: inevitably in a cartel conduct based on a minimum price range for the supply of a product the more efficient suppliers will face a demand exceeding their agreed allocation thus requiring at the same time adaptation in internal cartel rules to either allocate customers or to foresee side payments or intra-cartel sales of product to forestall and counter cheating.    

Table 4: typology of recent cartels in the EU

	Type
	nature of conduct
	

	Processors’ cartels                
	fix max. buying prices       
	e.g agricultural products

	Trade association cartels     
	agree on price ranges        
	e.g glass,clothing

	Contract allocation              
	allocate bids/tenders          
	e.g turnkey projects

	Market/customer sharing   
	agree on market shares      
	e.g plasterboard, c

	Annual price hikes                
	across-board price increases  
	e.g fertilizers, steel 


Detection methods

 Analytically it is possible distinguish  between the following commonly practiced methods of detection that exploit market signals from participants or that provide incentives for reporting by cartel participants themselves. These are:  1) ex-officio methods of case initiation based on complaints, referrals or whistle-blowers; 2) cases initiated as follow on investigations based on cases in other jurisdictions; 3) economic /econometric approaches exploiting market monitoring enquiries
; and finally 4) leniency
 programmes.
 All of these methods merit consideration even if leniency programmes may have a higher probability of discovery of uncovering cartels because of specific insider information that such a programme elicits. This contrasts with the lower probability of cartel detection associated with an analysis of a massive amount of market information. The relative efficacy of leniency programmes can be principally attributed to two reasons.  Firstly such a programme exploits the inherent instability of cartel organisation caused by market dynamics, particularly when new competitive entrants emerge or where there are either sudden demand fluctuations or there take place amongst some of the cartel participants, merger transactions thus disrupting existing arrangements. Secondly, the incentive to report becomes compelling if the authority is also considered to have a credible record in ex-officio or other methods of detection. The risk metric facing a potential reporter of a cartel is therefore that if immunity is not applied for then the probability of discovery is anyway highly significant. This has been in general the experience of the enforcement practice of the EU commission which has had a consistent record over time in successfully employing ex-officio discovery of cartels.
2006 Leniency Notice 

The current Leniency Notice builds on the experience gained under the 1996 and 2002 Notices in reinforcing the incentives to report. This has been achieved through concomitant changes in the applicable fines guidelines, as well as enforcing through finely defined obligations, on voluntary immunity applications, a race to the authority. The successful immunity applicant must provide sufficiently concrete elements on cartel specifics, particularly on the nature of cartel conduct and on other participants, to enable the Commission to carry out a targeted inspection to obtain evidence. Subsequent leniency applicants,  depending on the significant value added to the investigation, may receive if first up to 50%, if second, up to 30% and subsequent applicants up to 20% ,respectively,  of reduction in the fines to which they would have been subjected. There is an inherently close interconnection between the fines guidelines and the leniency notice; with trivial fines, reporting is not triggered at all; with fines beyond optimal levels there may be a great disincentive to report. In practice the extent to which the possibility of Leniency to induce, defection and disequilibrium in an ongoing/recently terminated cartel, or to induce reporting and to a race to the authority depends on  intricate and complex relations between the sanctions and their level, the terms of the leniency programme and the perceived probability of likely detection. This may explain why leniency programmes tend to be jurisdiction-specific in their detailed implementation.
Under the EU leniency programme, leniency submissions are perforce voluntary. It is therefore not possible for the enforcement authority to invite or oblige any particular undertaking to file for immunity. There is therefore no equivalent of “affirmative” leniency under the EU Notice. The principle of non-discrimination in EU law means that one or the other undertaking cannot be treated favourably by being encouraged to file for leniency and hence being able to reduce or avoid paying a fine and being rewarded for providing evidence of a cartel. The undertakings have to act voluntarily. In practice this has not been a shortcoming to the enforcement efforts; on the contrary it has helped to maintain the credibility of the leniency programme and avoided potential litigation. In the current notice leniency submissions can be made either in writing or orally. The possibility to make oral leniency submission has been an important step because it ensures that in international cartel investigations applicants can be leniency candidates in the EU without the danger of having their self-incriminating submissions being subject to discovery in other jurisdictions. This is an issue specifically relevant for prosecution of international cartels by several jurisdictions with civil and criminal sanctions. 
Finally under the EU programme the mechanisms of immunity plus or penalty minus that are applied in the practice of some other jurisdictions do not exist although the incentive effect is present through other mechanisms. For instance if an applicant provides valuable added evidential information that expands duration or the gravity of an infringement the Leniency Notice rewards the applicant with partial immunity regarding such facts related to additional duration or gravity. Similarly the rather severe consequences for the repeat offender have the same, if not more significant inducement on an undertaking as that foreseen by penalty minus. The leniency programme of the EU Commission converges on the Model European Competition Network Leniency programme and hence ensures that there exists appropriate case allocation and something approaching a virtual one-stop shop for leniency applications in the EU. 
2006 Fines guidelines

In the EU fines are imposed on undertakings i.e. legal entities and not on individuals and there are no custodial sentences on individuals. The question of what types of sanctions have the greatest effect is a jurisdiction-specific issue and not amenable to a general conclusion. What is likely to be important is that the fines be at a deterrent level i.e. at a level that would ensure increasing compliance with the prohibition of the law by all operators, irrespective of their size, their subjective probability of being detected or their expected profits from participating in the cartel
. This suggests a number of elements that merit being included as parameters in the method of calculating appropriate fines on legal entities.  Already the 1998 Fines guidelines increased the general level of fines for cartel conduct. At a stroke this increased emphasis on the gravity of the nature of cartel conduct provided a important inducement to report under the then existing leniency notice. The current guidelines take as their basis for the level of fine, a company’s sales that are directly or indirectly affected by the infringing conduct. Furthermore   the penalty for duration of cartel conduct has been increased, as has been that for repeat infringements in a non-linear and severe way.  Finally other aggravating circumstances such as obstruction of the Commission’s investigation measures or leadership role attract heavier penalties, while minor role or sporadic participation or state sponsoring of cartel conduct are taken into account as mitigation circumstances. In order not to jeopardize the ‘post-fine’ market structure, the Guidelines also foresee a stringent test on specific inability to pay the fine of any company.
Enforcement record
The impact of recent developments in anti-cartel policy and enforcement is shown in the attached table, which covers the period from 1996, the introduction of the first Leniency Notice to date. The statistics show for selected years the accumulative numbers of undertakings fined the aggregate amount of fines, the average fine per undertaking, and the highest fine levied on an undertaking.  The noteworthy aspects are the facts that recent years have seen more prohibition decisions and hence cumulatively a significant number of undertakings, even allowing for repeat offenders, have been addresses of the Commission’s cartel decisions.  Reflecting the different sizes of prosecuted cartels and their geographic scope is the wide variability in average fine per undertaking; the variability in the amount of highest fine year to year reflects the diverse sizes of undertakings that have participated in the cartels of any particular year.     
Conclusions  

Anti-cartel enforcement by the EU Commission shows that over the years a broad range of business sectors have been affected by cartels of various different types.  As enforcement by the Commission as well as by National Competition Authorities in the EU has gained in intensity and focus a number of international and national/sub-national cartels have been detected and successfully prosecuted.  The enforcement record suggests a number of points for consideration. Firstly it remains an important factor of an enforcement authority’s credibility that it has a credible capacity for ex-officio detection – in the case of the Commission one in four of its prohibition decisions still start as an ex-officio case and often these are the result of complaints by ordinary consumers. Secondly finely tuned leniency programmes play a key role in anti-cartel enforcement although it is clear from the EU experience that such programmes needed to be periodically adapted.  Enforcement efforts initially impact on the most unstable cartels: to detect increasingly more stable and what have been termed   “low profit realisation“ cartels international as well as EU-wide, it requires greater agency resources and more focused investigative methods.  
The short to medium challenges are to complement the current instruments of cartel deterrence by integrating into enforcement priorities greater procedural efficiencies through the cartel settlement procedure
 as well as facilitating of   private customer damages to provide further disincentives to cartel conduct. These policy initiatives are likely to further consolidate the impact on cartel formation that is already reflected in certain intermediate measures
 of policy impact such as the number of leniency applications, the number of cartels prosecuted and penalties imposed. The key ultimate measure of enforcement impact is evidently the expected change or the trend in the rate of cartel formation in the economy. The adoption by other national jurisdictions of appropriate measures to combat cartels can only serve to reinforce the emerging trends.

Enforcement Record

	  
	1996 
	1999 
	2002 
	2005 
	2006 
	2007 
	2008 
	2009 (July) 

	n° of undertakings
fined 
	6
	10
	40
	33
	39
	41
	33
	5

	Accumulative total
of undertakings
fined since 1995
	8
	60
	178
	258
	297
	338
	371
	376

	fines imposed in
000 EUR 
	646
	105.550
	944.781 
	683.029 
	1.846.385
	3.338.427
	2.271.232
	131.510

	Average fine/Undertaking (000EUR)
	107.7 
	10.555
	23.622
	20.698
	47.343
	81.425
	68.825 
	26.302 

	Highest fine during the year (000EUR)
	400 
	13.500 
	249.600
	84.380
	272.250
	479.670
	896.000 
	58.500 


*Kirtikumar Mehta was until 04/2009 Director of Cartels in DG Competition EU Commission. He is currently Principal Advisor, International Issues, cartels.       Views expressed are purely personal and do not reflect the position of the EU Commission.
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