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President of the GVH
Hungarian experience of cartel enforcement

The fight against cartels has been a top priority for the GVH at least since 2000. Cartels do huge harm both directly and indirectly to consumers and to the whole economy, without any objective countervailing benefits. According to conservative estimates, cartels uncovered by the GVH between 2002 and 2006 made consumers around 100 billion HUF (0.4 billion EUR) worse off. These are the main reasons why it has been one of our major priorities to crack down on cartels. In the current paper I will try to explain some of the driving factors that allowed the GVH to uncover more than 20 hardcore cartels since 2003 and establish the reputation of being a tough enforcer.
Short introduction

Hungary is a Central European country with 10 million inhabitants. Its competition authority (Gazdasági Versenyhivatal, GVH) was established in 1990, right in the middle of the economic transition from a centrally planned economy to a market economy. Since 2004 Hungary is a member of the European Union and besides Hungarian competition law, the GVH also enforces EC competition rules.

In general, GVH activities can be grouped into three main categories. First, as a competition supervisory authority, the GVH enforces the Hungarian Competition Act
 and EC competition law. Second, within the framework of competition advocacy it comments on draft legislation and tries to influence government decisions in order to support competition. Third, in order to increase awareness of competition law and the benefits of competition, the GVH contributes to the development of competition culture by disseminating information and by funding private initiatives. 
The GVH has competences in dealing with regular antitrust issues (abuse of dominance, cartels, mergers), a consumer protection portfolio (enforcing legislation conform with the Unfair Commercial Practices-Directive
) and also deals with abuse of significant market power in supplier-retalier relations.
The history of the Hungarian Competition Authority can be divided into two stages: the first stage, spanning over the 1990s, is characterised mainly by the transition from a socialist centrally planned economy to a market economy. The second stage, starting around 1999 is marked mainly by closer international integration.
During the first stage, the Hungarian economy became more open, tariff and other barriers to entry were cut, and as a result, competition intensified. The Competition Authority was cautious not to distort the evolving structures. Until 1995, during four years, there has not been a merger prohibition. In this period advocacy, trying to make government regulations more competition friendly, was relatively more important than law enforcement. Within law enforcement, hardcore cartel cases were rare, while abuse of dominance cases were overrepresented, and the authority dealt with numerous excessive pricing cases.
The second stage brought professionalism and institutionalisation in many respects. The three main activities of the competition authority, enforcement, advocacy and promoting competition culture became more balanced, and within enforcement, merger and abuse of dominance enforcement was improved with the help of intensified economic analysis. Cartel enforcement rose in significance and brought spectacular results in this period. The current background note explores the institutional foundations of this success.
General improvement in operational efficiency

After the late 1990s, the GVH initiated a number of actions that contributed to the overall performance of the competition authority, and also improved cartel enforcement. 
First, the competition authority paid attention to competition culture. We established in 2005 a Competition Culture Centre, a sort of subsidiary dedicated to deal with competition culture affairs. This Centre funds competition related research, organizes and co-finances conferences, publishes books and articles on competition and finances the translation of essential textbooks. It is financed by 10 percent of the fines collected in the previous two years.
Competition culture has significance everywhere, but dealing with competition culture, explaining people the benefits of competition and the content of competition law is even more important in countries like Hungary, Russia, Brazil or China. Ultimately it is about improving the environment in which competition policy operates. Sun Tzu, The ancient Chinese writer wrote in his book on the Art of War that “The supreme art of war is to subdue the enemy without fighting.” This is what we can achieve through building a competition culture. If companies know the law, it is less likely that not-knowingly they infringe it. Due to our efforts, company managers grew more knowledgeable of what is a cartel, what they should not do, in 2007, more than 80% of managers were aware that price fixing and market allocation is illegal.
 
Second, the GVH improved its sectoral knowledge. Sectoral knowledge is essential if one cares about having the right cases with the right impact. Sector-specific investigation units have been in place already in the 1990s. However, advocacy was mostly done in a horizontal unit, the Competition Policy Section. We transferred the role of advocacy, that is the task of commenting of draft legislation, more fully to the sectoral units, and as a result these units got a better understanding of market regulations. Moreover, we started sector inquiries that helped both the understanding of markets and provided inspiration for further enforcement or advocacy actions. In the last four years we reviewed the market situations in residential mortgage loans, and in the electric energy industry. All these sharpened our eyes to possible abuses, including cartels.
Third, we improved our economic analysis. Economically sound enforcement is essential if the competition authority wants to improve and not reduce social welfare. To make sure that a welfare surplus will be the result, we have put more and more emphasis on applying rigorous economic analysis in an effects based approach. In this line, in 2006 the GVH has appointed a Chief Economist, and provided him with supporting staff. The Chief Economist has been very active in the investigation of numerous merger, abuse of dominance and even in some cartel cases.
Strengthening cartel enforcement

How did we improve anti-cartel enforcement specifically? In various ways, using a policy mix. The following will provide an overview of these methods. 
· Setting up a specialised cartel unit

The most important step in building a more successful antitrust regime was to create a dedicated unit to fight cartels. In the 1990s, sectoral investigation departments dealt with cartels, relying on documents submitted by the parties and indirect evidence, such as parallel price increases. This approach proved to be unsatisfactory, as the parties naturally did not send in their cartel agreements and did not admit to have formed a cartel – so usually the GVH did not have direct evidence of cartels, while the courts were not ready to rely on indirect evidence. 

To focus our efforts, in 2001, we set up a separate cartel unit, which was to deal only with hardcore cartels, from all sectors. Staff for the new unit was recruited from people with understanding of various different sectors. We provided the staff of the new unit with trainings in forensics, e.g. we sent a staff member into the US to learn how to obtain evidence from computers. We also bought the necessary equipment, computers and background data storage systems which allowed the analysis of terabytes of business documents, emails that we obtain during dawn raids.
· Dawn raids

In parallel, we amended the Competition Act to allow for dawn raids, effective since 1 February 2001. To put the option of dawn raids into practice, we recruited two former policemen who had experience in how to conduct a house search in the offices and homes of businesspeople. Now annually 5-20 dawn raids are conducted, and often lead to discovery of ‘smoking gun’ evidence of cartel activity, e.g. in emails or agendas of company executives.
· Significant sanctions

Efficient mechanisms for uncovering cartels are not in themselves enough to make companies abide the law. As hardcore cartels are the most egregious violations of competition law, with evident harm on consumer welfare, the GVH has been keen on levying high fines in order to make participation in a cartel unprofitable and deter from abuse. 
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There are other sanctions in Hungary that may contribute to deterrence. Company executives responsible for cartel in public procurement have to face criminal sanctions as they can be imprisoned up to 5 years. This sanction has been introduced in 1 September 2005, and although investigations have taken place, so far no manager has been sentenced. Company managers may also benefit from individual leniency.
Companies may be excluded from public procurement if they were fined by the GVH (and the decision was upheld, if appealed). Companies fined within five years for cartel involvement either according to Article 81 of the EC Treaty or to the Competition Act may be excluded from a public procurement tender in the call for offers. This provision has been in place since 1 November, 2005 and as of July 2009, we know of one instance (digital whiteboard procurement) when this provision was invoked for excluding companies from a tender.
Moreover, one should not forget that the European Commission may also pursue cartels with an impact on the EU internal market, including Hungary. Since 2003, the Directorate General of the European Commission levied over 10 billion EUR fines on companies – among them 23.7 million EUR on a Hungarian energy company MOL for participating in a wax cartel. Companies that engage in cartel activities with an impact on the Hungarian market have to fear not only the GVH and the Hungarian criminal enforcers, but also other national competition authorities in the EU and the European Commission.
· Leniency

As soon as the Cartel unit started to work efficiently and uncover cases, which were likely to lead to big fines, and the GVH had some credibility that the authority can actually find the smoking gun evidence, we adopted a leniency regime. Under the leniency programme, if an undertaking involved in cartelling activity discloses the existence of the cartel and simultaneously submits evidence that proves the infringement, the GVH rewards that with the non-imposition or reduction of the fine, which would otherwise have been imposed. This leniency policy has been in place since 2003
, so far annually around two-three leniency applications have been received and seven proceedings have terminated with 100% fine reduction for the leniency applicant. Up to now it is mostly multinational companies who ask leniency in many jurisdictions for the same conduct. Some medium sized Hungarian companies also opted for using leniency. The reason for the later category’s willingness may be that medium sized companies may be hurt most from the high fines that a cartel member is to receive. This also points to that we have make bigger efforts in convincing larger companies that leniency is a good deal for them, and deter larger companies from forming cartels in general.

As for a short institutional background, the awarded leniency depends on 
· the moment of application (marker position);

· whether or not the GVH has already started an investigation;

· the added value of information provided by the leniency applicant.

	Conditions
	Available leniency

	Marker position 
	Information content
	Pre-existing GVH investigation
	Fine reduction* 
	Excludability from public procurement*
	Criminal sanctions*

	First
	enough to start an investigation
	No
	100%
	exempt
	exempt

	First
	enough to establish infringement
	Yes
	100%
	exempt
	exempt

	Second
	value added 
	either yes or no
	30-50%
	no exemption
	no exemption

	Third
	value added
	either yes or no
	20-30%
	no exemption
	no exemption

	Fourth or later
	value added
	either yes or no
	20% at most
	no exemption
	no exemption


* See also subchapters later
Reduction of fines is also conditional on that 

· the applicant did not take any steps to coerce other undertakings into participating in the infringement and operating the cartel agreement; and

· the applicant co-operated fully with the GVH, on a continuous basis throughout the procedure, and provided the GVH with all the evidence and information in its possession without altering the content thereof; and

· ended its involvement in the cartel following the submission of evidence, no later than the time agreed to with the GVH. 

The leniency policy may become more effective, as in June 2009 an amendment of the Competition Act entered into force, aiming to increase credibility and make leniency rules more legally binding by setting the main rules out in the Competition Act instead of only in a Notice. Moreover leniency applicants received stronger protection in private damages claims. A firm making a leniency application will only have to pay damages if the plaintiffs cannot seek compensation from the other cartelists. If the company received full immunity, the damages procedure against this leniency applicant will be suspended until final judgement has been pronounced in the case.
· Economic analysis in proving cartels

The GVH also improved the rigour of our economic analysis, and recruited a Chief Economist with a PhD degree from the Toulouse University, with the help of whom we were able to make better use of circumstantial evidence. In an investigation of a possible cartel of foreign exchange offices (that change e.g. euros to dollars), which allegedly agreed on buy and sell rates, the Chief Economist prepared a quantitative analysis of price correlations between relevant currency sale prices. This was used then as supporting evidence in determining the effect of information exchange. The analysis revealed that while currency exchange companies generally offered different conditions, two communicating market players set essentially the same prices, and were sanctioned for cartel activity.
· Increase the legal rigour of proceedings

The GVH set up the Legal Section, a unit providing legal advice on various investigation related issues in 2005. This unit produced manuals on various potentially contentious issues that are crucial for having a fair and efficient procedure, e.g. what can be considered a business secret, how an oral hearing should take place, who can represent a company. They also provide a second pair of eyes and review some of the most important decisions during the investigation (e.g. starting of the investigation).
· Increase awareness of cartels and cartel harm

The GVH held conferences, issued press releases, its officials published articles, gave interviews, explaining why acting cartels is necessary and how the GVH does this. This contributed significantly to that ‘to cartel’ is now considered as a word with negative connotation, and that over 80% of managers is aware that price fixing and market allocation is illegal. Moreover, through its Competition Culture Centre, the GVH funds research related to the optimal anti-cartel policy. We also lay a special emphasis to communication with judges and regularly organise seminars for judges.
· Helping victims of cartels

The GVH is encouraging parties harmed by cartels to start private damage claims on courts. We publish the non-confidential information regarding cartels that may help private claimants, and provide some methodological help if asked for. When asked, we also provide amicus curiae briefs, advice for courts.

With the amendment of the Competition Act in 2009, plaintiffs are now helped by a legal presumption that the hardcore cartel has caused a price increase of 10%. This presumption is well justified, as most cartels raise prices well in excess of 10 percent. The US Sentencing Guideline also uses a presumption of 10% surcharge. As a result, cartelists will likely have to face not only a high level of public enforcement, but also an increased private enforcement.
· Help public procurers in fighting cartels

Procurers who are knowledgeable of the harm done by cartels, of the circumstances in which cartels strive, of the signs that may point to the existence of a cartel, and most importantly how they can prevent cartels from formation, are the best allies of a competition authority. The GVH has held lectures for consultants and for training firms who train consultants giving advice on public procurement issues, published a leaflet on how to recognise cartels, and is currently translating OECD’s bid rigging checklist into Hungarian. 
This special outreach is well warranted, as we occasionally perceived that procurers voluntarily or involuntarily helped the operation of cartels. For example, in one case involving computes systems for universities, the procurer invited all the potential bidders to discuss the procurement in detail. In another case relating to dialysis solution procurement, the procurer eliminated potential competition by asking companies who could become competitors to come up with a common bid.
The road we walked

How did we know what to do? The changes we made were often motivated by examples we heard from our international partners. We always listened carefully, trying to understand competition policy trends, and the underlying principles of different competition policy arrangements. Then, after a tipping point in understanding was reached, we adopted to our specific circumstances the examples heard on ICN, OECD events, from the European Commission or other authorities. For example, the decision to establish a specific cartel unit in August 2001 was a direct consequence of what we learned on two conferences: a Pros and Cons conference on fighting cartels in Stockholm in September 2000 and a UK Office of Fair Trading cartel workshop in Brighton in November 2000. Another important tipping point was our peer review by the OECD in 1999, after which and with the help of which we could argue that the authority should be able to focus on really important cases, and should not be made by law deal with peanuts. I hope you also benefit from the OECD review done last year.
Success very rarely came overnight, usually sustained efforts, capacity building and learning were needed for improvements. In the cases of cartels, 2-3 years passed between the principal decision to improve anti cartel enforcement and the initiation of the first big case. But the continuous efforts had their benefits. In our case, a string of cartel enforcement successes followed. 
Conclusion

Hungarian anti-cartel enforcement has had a number of successes. Since 2003 the GVH has identified more than 20 hardcore cartels in various industries, including the construction industry, manufacturing of phosphate, gas insulation switchgear, production of egg, hunting, taxi services, IT systems. 
The GVH has levied a fine of over 27 billion HUF on these cartels, and so far all these cartel decisions have been upheld by the courts in their substance, and there was not significant reduction in the fines.
Moreover, now many people realise the harmfulness of cartels. A good example of this that a minister-appointee had to renounce to become Minister of Economy just this April. His company, SAP Hungary, was fined three times for cartel activity, bid rigging of IT tenders while he was the CEO. After the GVH uncovered these cartels, he was soon to leave SAP. But there was more punishment to come for him: as soon as he was appointed to become Minister of Economy, and his responsibility for cartels became widely known, such a public uproar followed that he had to withdraw just after two days. 
However, the leniency programme remained until the start of 2009 a limited success. We hope that with the amendments of the legislation this year this will change. What we will certainly continue is to work tirelessly on various elements of the anti-cartel policy mix in parallel, to promote our aim: long term consumer welfare.

Annex I. Examples of cartels uncovered by the Hungarian Competition Authority

1. Bidding on motorway tenders

Public tenders for constructing motorway segments have a limited history in Hungary. They made a short appearance in the 1990s when an international call for tender was the condition for obtaining financial support from international bodies, but after 1998 all such projects were assigned to one consortium. Monopoly provision did not constrain prices, and costs grew significantly. While in 2000 a motorway costed 1,3 billion HUF (5 million EUR)
 per kilometre, in early 2002 the consortium wanted 2,18 billion HUF (8,8 million EUR) per kilometre for a new project. 
Facing growing costs and willing to act against favouritism, in 2002 the newly elected government decided to drop the single provider and rely on competition. Besides cost cutting and transparency, rapidity was also of great importance. Trying to eliminate the dominance of the favoured incumbent, and in the quest for a rapid result, in July 2002 a restricted procedure tender was written out. Four companies were invited for bidding to build four sections of motorway. Bidders formed consortia and interestingly enough, through these consortia every bidder managed to obtain a contract. But prices sunk - the winning bids totalled 15% less than the price offered by the incumbent before the elections. Many commentators argued that initiating an open procedure could cut costs even more. So the restricted procedure was cancelled and an open procedure was started in August. This time the motorway to build was divided into three sections. The same companies bid than before, and they were all successful and each got somehow involved in building a section. The prices however have risen to just below what was offered by the incumbent (2,13 billion HUF per kilometre on average). The re-tendering thus pushed up the “competitive” prices to what the monopoly would have charged.
	Motorway and section
	Length (km)
	Offer by incumbent, 2002 Spring
	Notes of a cartel member
	Restricted procedure, 2002 July
	Open procedure, 

2002 August

	
	
	Bid (billion HUF)
	Price per kilometre (billion HUF)
	"Cost-based prices"
	Price per kilometre (billion HUF)
	Best bid (billion HUF)
	Price per kilometre (billion HUF)
	Best bid (billion HUF)
	Price per kilometre (billion HUF)

	M3, Polgár-Görbeháza
	12
	 -
	- 
	13
	1,08
	16
	1,32
	18
	1,78

	M7, Balatonszárszó
	19
	 -
	- 
	45
	2,38
	55
	2,88
	65
	3,25

	M7, Becsehely-Letenye
	9
	 -
	- 
	12
	1,32
	15
	1,61
	45
	1,57

	M70, Letenye-Tornyiszentmiklós
	20
	 -
	- 
	20
	1,01
	24
	1,22
	
	

	Total (or average)
	60
	131
	2,18
	90
	1,51
	109
	1,82
	128
	2,13


The GVH obtained notes taken by company executives proving that the bidders colluded and they allocated the sections between themselves both for the restricted and the open procedures. The “cost-based prices” noted were significantly below their actual bids on the tenders. By including each other as subcontractors they also operated a scheme to redistribute the profits earned through collusion. Considering the gravity of the bid rigging, the GVH levied its largest fine ever, 7 billion HUF (28,6 million EUR).
The GVH intervention significantly increased public awareness of the social costs of collusion, and the benefits of competition. However, although public pressure mounted to increase competition, somehow new entrants found it extremely hard not to be excluded from public procurement tenders. These factors together with other requirements de facto favoured incumbents, essentially those companies who also participated in the 2002 motorway cartel. As a result, prices still hinted of anticompetitive behaviour, as prices for comparable components were much higher in the motorway building than the prices in the more competitive road construction. For example, the same "mZMA" wearing surface was priced 20-50% more for the motorways than for road construction.
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The breakthrough may have been achieved in 2006 with a tender of a 35,5 km section of motorway M7. While engineers predicted an overall price of around 70 billion HUF for the construction, the project was awarded to the winner with a bid of around 43 billion HUF, averaging 1,2 billion HUF/kilometre. The much lower prices are to a great extent due to reduced building requirements (e.g. 130 km/h planning speed instead of 140 km/h). But there seems to be a consensus that the new auction design, which increased competition, also had a role. 
2.
Dialysis solution procurement case

The Hungarian National Health Insurance Fund (NHIF) held annual public procurement auctions for peritoneal dialysis solution, a cleansing liquid used to treat people with a kidney problem. In such auctions the NHIF asked companies to bid prices for providing a certain amount of dialysis solution. In 1998 as in previous years, the producers submitted their individual bids to the NHIF. The NHIF was not satisfied with the overall price level, and it expected that it could reduce expenses if it shared the information contained in the bids with all the bidder, and asked the bidders to work out a common price, hoping that they would come up with a low price. Not entirely unsurprisingly, the NHIF was unsatisfied with the joint price bid of the companies. The GVH finally did not fine the companies, as it reckoned that the companies engaging in price fixing were not competitors for 1998, as after the dialysis treatment has started, it is not possible to switch to a different producer’s solution, considering that the permanent soft tube (catheter) built in the patient to convey the solution to the abdomen is producer-specific. 
Thus, although there could have been a scope for competition in the long run (which producer’s catheter to build in and hence from which producer to buy the solution), the short run price fixing asked for by the NHIF not only yielded higher prices than the NHIF wanted, but it may have also eliminated the benefits of competitive tendering and long-run competition between different solutions.
3.
Information system procurement case

Five Hungarian universities planned to procure enterprise resource planning (IT) systems. The Ministry of Education and Culture (MEC) prepared a strategy regarding the development of the information systems in the tertiary education, and within the frame of the strategy it organised meetings for the universities and for three service providers. In these meetings the MEC tried to encourage universities to organise a joint procurement. Besides, the MEC kept in contact with the companies and provided help for collusion. For example, it sent a letter to the companies, where the “business case” was described with guidelines, containing proposals for the market-allocation, and some recommendations about the role of the companies in the tenders of different universities. Despite this, the universities decided to call for separate tenders. Nevertheless, as a consequence of the MEC’s activity, the market players could work out easily the details of the cooperation, like the establishment of consortiums, the determination of winners and subcontractors of the tenders as well as the amount of the bids. The GVH fined the three companies. 
4.
CANPI procurement case

The Central Administration of National Pension Insurance (CANPI) put out to tender the renovation of its residence, applying open procedure. This procedure was cancelled, and a restricted procedure was initiated. Although all the six bids submitted were accepted in the pre-selection phase, the CANPI prepared a shortlist of three applicants to start negotiations with. One of the fallen companies however, which was not included in the shortlist, asked legal redress with the Public Procurement Committee about the inconsistency of CANPI in her preparing a shortlist. The Committee suspended the tender; but soon the maverick company cancelled its complaint, so the procedure could continue. 
The GVH found that the three companies in the shortlist rapidly reached a collusive agreement by selecting the winner and determining how it shall include the others as subcontractors. After the fourth company, left out of the short list, “caused trouble” with its complaint, it was also co-opted in the conspiracy. 
It was revealed from a testimony of a company executive that bids in the pre-selection phase, which are non-binding, may provide an opportunity for “market testing”; from such bids usually significant cost factors are omitted, and they provide an opportunity to communicate with competitors.

Annex II. Further information

On the leniency programme of the GVH:

http://www.gvh.hu/leniency
On the legal background of Hungarian regulation:

http://www.gvh.hu/legal
On the annual reports of the GVH:

http://www.gvh.hu/AR
� Hereafter Competition Act, Act No. LVII of. 1996 on the Prohibition of Unfair and Restrictive Market. Practices


� Directive 2005/29/EC


� Various surveys are available on the state of competition awareness in Hungary, however, as for now only in Hungarian: �HYPERLINK "http://www.gvh.hu/gvh/alpha?do=2&st=1&pg=54&m5_doc=4478&m90_act=17"�http://www.gvh.hu/gvh/alpha?do=2&st=1&pg=54&m5_doc=4478&m90_act=17�


� 	The Leniency Notice is available under 


�HYPERLINK "http://www.gvh.hu/domain2/files/modules/module25/pdf/2003_3_engedekenyseg_a.pdf"�http://www.gvh.hu/domain2/files/modules/module25/pdf/2003_3_engedekenyseg_a.pdf�


� 	Please take into consideration that we heavily relied on newspaper articles when we prepared this description, as we could not access all primary sources in the short available time.


� 	The prices indicated relate to contract (bidding) prices, and not actual construction prices. In Hungary public debates usually revolved around the prices of the winning bids, and we have not heard of significant differences between the two. This could suggest the relative absence of low-ball bidding and re-negotiation, but this would be too daring a conclusion, as we have not made a detailed investigation. 
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Munka1

		

		Kivetett bírságok (millió Ft)

				1997		1998		1999		2000		2001		2002		2003		2004		2005		2006		2007

		Versenyt korlátozó megállapodás		0		5		7		96		0		182		639		8398		2855		8650		1069

																										21432

		Gazdasági Versenyhivatal által kivetett kartellbírság, millió Ft

		2002		2003		2004		2005		2006		2007		2008		2009*

		182		279		8,398		2,855		8,650		1,069		3		2900

		Európai Bizottság által kivetett kartellbírság, millió euró

		2002		2003		2004		2005		2006		2007		2008		2009*

		919.1		404.8		390.2		683.0		1,846.4		3,338.4

		Kartell cikkek

				2007		2006		2005		2004		2003		2002		Összesen

		Népszabadság		17		9		10		18		6		2		62

		HVG		9		6		7		5						27

		Gazdasági Versenyhivatal által kivetett kartellbírság, millió EUR

		2002		2003		2004		2005		2006		2007		2008		2009*

		0.73		1.11		33.59		11.42		34.60		4.28		0.01		11.60
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