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Turkish Experience
First of all, thank you very much for the kind invitation extended to the Turkish Competition Authority and the opportunity to address such distinct participants. 

It is beyond doubt that cartels are and should be one of the most essential concerns of any competition authority. Therefore, every competition act should provide for provisions prohibiting cartels and the necessary mechanism with powers to detect cartel activity and sanction the participants. Now, I will try to mention the main elements of the system of anti-cartel activity in Turkey.

First of all, the Competition Act in Turkey provides for a general prohibition against agreements, concerted practices and decisions limiting competition. The reasoning of the relevant article overtly mentions that “ … the term agreement is used to refer to all kinds of compromise or accord to which the parties feel bound, even if these do not meet the conditions for validity as regards the Civil Law. It is not important whether the agreement is written or oral. Even if the existence of an agreement between the parties cannot be established, direct or indirect relations between the undertakings that replace their own independent activities and ensure a coordination and practical cooperation are prohibited if they lead to the same result. Thus, it is intended to prevent the undertakings from legitimizing acts limiting competition via fraud against law.” Although the Competition Act does not include a definition for cartel, it brings a non-exhaustive list of instances which are covered by the general prohibition such as price fixing, market sharing, controlling the amount of output, boycotts against rivals, preventing entry of new firms and tying. However, the recently introduced Leniency Regulation and Regulation on Fines define cartels as “competition-restrictive agreements and/or concerted practices between competitors for fixing prices; allocation of customers, providers, territories or trade channels; restricting the amount of supply or imposing quotes, and bid rigging.” It should be said that cartels are treated as per se violation of the Competition Act by the Competition Board and courts and although the Competition Act provides for an exemption system, it is unlikely that cartels satisfy conditions for exemption.

An important aspect of the general prohibition against agreements, concerted practices limiting competition is the so-called concerted practice presumption which is overtly cited in the Competition Act as “In cases where the existence of an agreement cannot be proved, that the price changes in the market, or the balance of demand and supply, or the operational areas of undertakings are similar to those markets where competition is prevented, distorted or restricted, constitutes a presumption that the undertakings are engaged in concerted practice”. The rationale for the presumption is the fact that anti-competitive agreements are generally made in secret and proving such agreements are quite difficult and sometimes even impossible. Based on this rationale, the concerted practice presumption reverses the burden of proof and the burden of proof for not being engaged in concerted practice has been passed to the relevant undertakings. Otherwise, the Competition Act could become unworkable due to the difficulty of proof. For instance, in one of the cement cases (dated 19.10.2006, numbered 06-77/992-287), the presumption was used to demonstrate violation of the Competition Act. In this case where parallel price increases among four cement producers operating in Aegean region were the subject of the investigation, an overt text of an agreement showing the violation of the Competition Act by the undertakings could not be found. However, there were many findings demonstrating existence of infringements of competition in the market. In this case, in line with the concerted practice presumption, cement prices in Aegean region were analysed and as a result parallel and high price increases were observed. For instance, prices by some cement producers were increased more than 100% with no relation to and therefore independent of costs, while inflation rate and exchange rate were 21% and 23% respectively in April-October of 2002 in İzmir, the largest city in the Aegean region. The possibility that costs might explain such increases was discarded due to cost-price comparisons proving that costs during the relevant year followed a stable course. Therefore, it was seen that price increases have been realised independent of costs. 

It is also imperative for any system against cartels to have the necessary powers to find the evidence proving the existence of cartels, and to impose sanctions such as monetary fines in case of obstruction by the parties. For this purpose, the Competition Act enables the professional staff to carry out on-the-spot inspections in order to examine the books, any paperwork and documents and take their copies if needed, and request written or oral statement on particular issues during its examinations such as preliminary inquiries and investigations. It should be mentioned that powers to carry out on-the-spot inspections cover only the business premises and excludes private residences of the personnel of the relevant undertakings. According to the Competition Act, the undertakings are obliged to provide the copies of information, documents, books and other instruments requested. In case such on-the-spot inspection is hindered or likely to be hindered, it is performed with the decision of a criminal magistrate. Moreover, the Competition Act also enables the Competition Board to request any information from all public institutions and organizations, undertakings and associations of undertakings who are obliged to provide the requested information. The Competition Act provides that the Competition Board may impose a fine by one in thousand of the turnover if incomplete, false or misleading information or document is provided, or information or document is not provided within the determined duration or at all. Moreover, in case on-the-spot inspection is hindered or complicated the fine is imposed by five in thousand of the turnover. It should be said that such turnover-based fines should not be less than TL 11.200 (approximately € 5.200). In addition to those fines, the Competition Board can, for each day, impose an administrative fine by five in ten thousand of the turnover in the event that on-the-spot inspection is hindered or complicated, information or document requested is not provided within the duration determined. In order to ensure deterrence, it would be helpful to have turnover-based fines rather than fixed amounts. In Turkey, before the amendment of the Competition Act in 2008, the procedural fines were fixed in the Competition Act and revalued each year. However, since they were seen as lacking the necessary deterrence value, the Competition Act was amended to have turnover-based procedural fines. It should be mentioned that the Turkish Competition Authority aims to strengthen the powers regarding request for information and on-the-spot inspections via amendments in the Competition Act which, for instance, will authorize the professional staff to seal the offices, cabinets, media where information is stored for a maximum period of three business days during on-spot inspections.

In addition to powers regarding procedural fines, the competition rules should also bring substantive fines to be imposed on those who violate them. In line with this, the Competition Act enables the Competition Board to impose substantive fine up to 10% of the turnover. The factors to be taken into account in imposing substantive fine are the repetition of infringement, its duration, market power of undertakings or associations of undertakings, their decisive influence in the realization of infringement, whether they comply with the commitments given, whether they assist with the examination, and the severity of damage that takes place or is likely to take place. Two recent decisions, the autoclaved aerated concrete decision and the refractory materials decision may be cited as examples of decisions in which such factors were taken into account in the calculation of the substantive fine. 

As to the former case (dated 30.5.2006 and numbered 06-37/477-129), the investigation uncovered activities and agreements relating to the determination of price and conditions of sale, market sharing and exchange of price sensitive information in the market for autoclaved aerated concrete. These anticompetitive activities and agreements were found to have been put into practice and lasted for five years. Moreover, the documents obtained during the investigation showed that the undertakings were fully aware that their conduct was in violation of the Competition Act. Needless to say, all these findings were taken into account in the determination of the fines. Moreover, some aggravating or mitigating circumstances were also influential in the amount of the fines imposed. For the two of the undertakings concerned, the fact that they had played active and leading roles was deemed as an aggravating factor in the calculation of the fine. Consequently, they were imposed a fine of %3 of their net sales in the year 2004. On the other hand, the undertaking which admitted the existence of the agreement and engaged in efforts in relation to its structural links with another undertaking in the market and with the Association of the Autoclaved Aerated Concrete Manufacturers in order to terminate the infringement was imposed a lower fine amounting to %2 of its net sales in the same year. 

The latter case (dated 29.1.2007 and numbered 07-10/63-19) was concerned with the market sharing and price and quantity fixing agreements between undertakings in the market for refractory materials in relation to the tenders held for the purchase of these materials mainly by the manufacturers in the iron, steel and cement industries. Although the investigation involved nine undertakings active in the market, it was established that these agreements were basically concluded among six undertakings and that these undertakings acted with a clear intent of restricting competition. However, two interrelated facts observed during the investigation process were treated as mitigating circumstances. The first fact was that the agreements had not fully come into effect mainly due to the second fact which was the sector’s openness to foreign trade limiting the effect of such agreements. Moreover, the size of the cement, iron and steel industries was regarded as a factor reinforcing this conclusion. As a result, while three undertakings with less involvement in the cartel agreement were imposed a minimum amount of fine, the remaining six undertakings were imposed a fine of %0,3 (three thousandth) of their net sales in the year 2004. The mitigating factors I have mentioned did significantly reduce the amount of the fines imposed.       

Another point worth mentioning regarding the issue of fines is that an amendment in 2008 introduced fines up to 5% of the substantive fine on managers or employees having a decisive influence in the infringement of the Competition Act. For example, if an undertaking is imposed a substantive fine of one million Euros for participating in a cartel, the manager who has a determining impact in participation of his company in the cartel may be imposed a fine up to fifty thousand Euros. 

Of course, monetary fines should also be supported with powers to impose behavioral and structural measures, interim measures etc to end the violation effectively and immediately and establish competition as is the case in the Competition Act in Turkey.

It is important that fining process is transparent, objective and consistent, that active cooperation by the parties subject to investigation is promoted by taking it into account while determining fines, and fines are deterrent not only for the relevant parties but also for others likely to violate the competition rules or have already been violating them. To comply with such principles, the Competition Board adopted Regulation on Fines in 2009 where it announced the principles, base fine, aggravating and mitigating factors. For instance, Regulation on Fines provides that base fine for cartels would be higher compared to other violations and therefore a percentage between 2% and 4 % of the turnover would constitute the base fine. 

Moreover, we all know that compared to other types of infringements, it is more difficult to detect and investigate cartels that are secret by nature unless parties to the cartel cooperate with the competition authorities. Therefore, it is important that penalties are not imposed to or are reduced for those who make active cooperation with the competition authority for detecting and investigating cartels. Being aware of these principles, the Competition Board adopted Leniency Regulation offering full and partial, corporate and individual leniency accompanied by a marker system. For instance, an undertaking or an individual may be granted full immunity from fines provided that all the conditions cited in the Leniency Regulation are satisfied. Those who can not benefit from full immunity may benefit from reduction of fines. A unit for the implementation of the Leniency Regulation was established and this was announced via the website of the Turkish Competition Authority. 

When preparing Leniency Regulation, there was a fear that this regulation would not work. However, we have received three applications since 15th of February 2009, the date of entry into force of the Leniency Regulation. We are very hopeful that Leniency Regulation will be an important tool in the fight against cartels.

We believe that we addressed the challenge of ensuring an effective, consistent and deterrent enforcement against cartels by adopting Regulation on Fines and Leniency Regulation. However, another challenge is also important which is to ensure effectiveness of cartel detection tools. Since the awareness of cartel members increases with the enforcement, it becomes more difficult to detect the cartels. So the Turkish Competition Authority tries to increase effectiveness of the tools concerning especially its capacity in forensic IT. As part of this effort, the Turkish Competition Authority provided training sessions for its professional staff to conduct effective detection of information and documents stored in electronic devices especially on computers. Moreover, we are considering an amendment in the Competition Act to enable the Turkish Competition Authority to assign forensic IT experts in order to accompany the professional staff during on-the-spot inspections.

Let me very briefly mention the institutional structure responsible for implementation of the Competition Act. The Competition Act established the Turkish Competition Authority as an independent entity in fulfilling its duties. The Competition Act overtly provides that “No organ, authority and person may give commands and orders to influence the final decision of the Turkish Competition Authority.” These safeguards, together with its financial and administrative autonomy, are important elements in ensuring effective implementation of the Competition Act. The Competition Board is the decision making organ of the Turkish Competition Authority whose members are provided with the necessary safeguards to take the decisions independently and based only on competition concerns. Cartels are investigated by the professional staff of the relevant technical department in the Turkish Competition Authority. The Turkish Competition Authority has four such departments responsible for law implementation and enforcement activities. Various sectors of the economy are allocated to these departments and each department conducts cartel investigations in sectors which it is responsible for. So, there is no distinct and specialized unit for cartel investigations. Apart from public enforcement of competition rules, although private enforcement, with a possibility of compensation by three fold of the material damage incurred or of the profits gained or likely to be gained, is also possible under the Competition Act, it has been limited so far. 

Before making a few remarks on enforcement experience in cartel investigations in Turkey, I should say that it is indispensable that any mechanism designed to fight cartels and other infringements of competition should include clear and fair rules regarding deadlines governing investigative stages, right to access to file, right to defence and judicial review. 

In its 12-year experience, the Turkish Competition Authority has detected and investigated many cartels in various markets such as newspaper, ceramics, cement, bread, medical consumables, distribution of newspapers and magazines, traffic signaling equipment and steel. In these cases, cartel members were imposed monetary fines. Although the Turkish Competition Authority faced some difficulties in the appeal process of its decisions, it can be said that there is a settled enforcement framework for cartel investigations. Between 2000-2008, total amount of substantive fine imposed regarding every kind of horizontal agreements (including but not limited to cartels defined in the Regulation on Fine and Leniency Regulation) is approximately TL 114.947.606 (€ 53.456.543).

Thank you.
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