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“Formation of Effective System of Anti-Cartel Activity in the Fast Growing Economies: National and International Experience”

September 2, 2009



Carlos Mena Labarthe

The Mexican experience in designing a system of anti-cartel enforcement
Introduction


Mexico has had a Constitutional provision against cartels and other restrictive practices since 1857, however, enforcement was null for a long time since only a few people saw a real need for promoting competition in the market and there was no move to regulate such a broad constitutional mandate. It was not until the early 90’s when the legislature decided to start and promote a competition policy as part of the modernization of economic regulation and free market reforms. Before that, firms and government officials were used to coordinate competitors´ activities and competing firms usually agreed on prices, output or market access with no limit. Therefore, challenges were, and still remain, big.
The competition agency has tried to build a good reputation and has pervasively aimed at strong enforcement of competition law. Since 2006, some steps have been taken to reinforce enforcement activities and the specialization of investigations, especially for cartel enforcement with the introduction of new investigative tools such as the leniency program and a type of search power. The challenge has been immense and there are still certain specific concerns on the way forward such as promotion of the leniency program, new powers for investigations of cartels and criminalization of cartel conduct among the most important.
While we cannot say we have already built an effective system of anti-cartel enforcement we think we have been able to identify the way forward for our context and time and hopefully other players would see the benefits of such a system and make it move forward.
General Context


In 1992 the Federal Economic Competition Law (the “LFCE”, for its initials in Spanish) was passed and the Federal Competition Commission (“CFC”) was created. The Law became effective in mid 1993.

The CFC has been entrusted with the broad objective of protecting and ensuring the competition process and free market access by preventing and destroying monopolies, monopolistic practices, and other restraints to the efficient and adequate performance of the markets of goods and services
.

The creation of the CFC was part of the structural reforms and the economic changes that took place in Mexico during the last part of the 1980’s and the beginning of the 1990’s, where a competition law was seen as a natural complement to privatisation, deregulation and liberalisation processes that were executed in our economy
. The reforms were also deemed as necessary for signing the North American Free Trade Agreement (“NAFTA”) with the United States of America and Canada.

Currently, the CFC is an independent agency composed of 5 commissioners, all of them appointed directly by the President of the Republic. In turn, one of the five commissioners is appointed as chairman. Commissioners are appointed for 10 non-renewable years and may only be removed from office due to justified and serious reasons
. The agency then is divided into directorates which are charged with different duties and responsibilities.

The agency has the authority to investigate any relevant monopolistic practice it deems convenient, either through an ex-officio process or at the request of a party, following an administrative procedure after which it is possible to impose sanctions. The LFCE provides that all claims and procedures regarding competition matters are to be substantiated before the commission and not other courts or instances. This is a characteristic feature of competition enforcement in Mexico that diverges from competition procedures in other countries
. However, decisions and sanctions may be followed by a judicial review by federal courts but only on issues regarding legal and constitutional procedural violations.

The CFC is a young agency, trying to achieve broad ambitious objectives in a difficult environment. 

In this context, the CFC has traditionally been forced to adapt to a scenario that looks adverse to its objectives; in an economy that is used to political favouritism and protectionism, the agency has been forced to change business practices and enforce the law as quickly as possible. In doing so, the CFC has been charged with the task of enforcing regulation which is novel in many ways, from its language to its sanctions. In this particular matter, the civil law background has played a major obstacle as most of the legal control system is embedded in the tradition of legalism and administrative inflexibility.

The CFC has made some progresses in achieving its objectives and has been trying pervasively to follow its legal mandate as well as other broad objectives that stem from its embracing of international experiences. This disposition has led the CFC to confront several challenges and general opposition and therefore, has allowed it to transform under a process of constant adaptation and evolution. 

Cartel Regulation


Article 28 of the Federal Constitution clearly provides that monopolies, monopolistic practices and government monopolies are prohibited in Mexico. The Constitution imposes an obligation to the legislature to adopt a law that shall punish:
· “All concentration or hoarding in one or a few hands of basic commodities with the object of raising prices”,

· “All agreements, processes or combinations undertaken by producers, industrialists, tradesmen or service entrepreneurs, to prevent competition or free market access or competition and force consumers to pay exaggerated prices”

· “Whatever constitutes an undue exclusive advantage in favor of one or more persons and against the public in general or a certain social class” 

The same article provides for the corresponding authority to effectively and severely punish all such conducts. This provision was ineffective until the LFCE entered into force in 1993 and the CFC started to prosecute monopolistic practices. However, the first version of the LFCE had some important deficiencies which hindered the prosecution of monopolistic practices. Several amendments made to the LFCE on 2006 corrected these mistakes and, as described below, has also managed to provide other investigative tools to the CFC in order to better prosecute the agency’s legal mandate. 

Article 9 of the LFCE clearly establishes the regulation for the so-called hard core cartels as “absolute monopolistic practices”, considering under this category all those contracts, agreements, arrangements, or combinations between competitors, whose aim or effect are any of the following: 
· To fix, raise, to agree upon or manipulate the purchase or sales price of the goods or services supplied or demanded in the markets, or to share information with the same aim or effect; 

· To establish the obligation to produce, process, distribute, sell or buy only a restricted or limited amount of goods, or to render a specific volume, number, or frequency of restricted or limited services; 

· To divide, distribute, assign or impose portions or segments of the current or potential market of goods and services, by means of a determinable group of customers, suppliers, time or spaces; or 

· To establish, agree upon or coordinate bids or to abstain from bids, tenders, public auctions or bidding (usually known as bid-rigging). 

All of the aforementioned acts shall be null and void of any and all legal effects according to the LFCE.
Internal Organization


As previously mentioned, the CFC is divided in various different directorates but four of them are the main parts of the agency entrusted with enforcing the law and seek compliance, namely; the Merger Control Directorate, the Legal Affairs Directorate and the two Investigations Directorates, one for Abuse of Dominance Investigations and the other one for Cartel and Interstate Commerce Restrictions Investigations. 

The partition of the investigations division is relatively new. From 1993 and until late 2006, the CFC´s investigations were all carried out by the same division. This group was charged with all types of investigations including abuse of dominance, investigation of prohibited mergers, interstate commerce restrictions and cartels.

However, the lack of expertise, the strong differences between analyzing cases of per se regulation and rule of reason violations, and the search of international standards in proceedings, amongst others, led to the discussion of possibilities for change in this internal arrangement. 

The final decision resided in splitting up the two main monopolistic practices (unilateral conduct and cartel conduct) which the law regulates, and thus a cartel division was established. This decision led to what is considered one of the main pillars leading to better cartel enforcement in Mexico: to have a specialized team of investigators devoted to cartel investigations dotted with the corresponding human and material resources. There are still some challenges in terms of size of the team and some investigative devices that are still limited but this has represented a major advantage in the enforcement of anti-cartel provisions.  

Sanctions


As stated earlier on, the LFCE underwent several amendments on 2006 which were aimed to correct some legislative gaps and shortcomings as well as to strengthen the CFC’s powers. Therefore, one of the major amendments to the LFCE was to determine higher penalties and fines in order to make cartel deterrence more effective. 

Currently, the CFC is dotted with important but still limited powers both for carrying out of its investigations as well as for sanctioning breaches
. The agency has the possibility to impose considerable penalties in comparison with those that exist in other legal bodies in Mexico but, generally speaking, are still low when compared to international standards, as shown on the tables below:

Fines imposed in other countries v. maximum fine in the LFCE for Cartel Conduct
(Million dollars)
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The sanctions provided by the law and its rules are administrative and include corrective conduct orders and fines
. In the case of absolute monopolistic practices (cartel conduct), fines can be of up to the equivalent of around six million US dollars
.

The agency may also sanction individuals who participate in forbidden monopoly practices or concentrations, on behalf of, or on account of, corporations. Furthermore, the agency may sanction individuals or corporations who have participated as facilitators of the agreements. 

The 2006 amendments allowed the CFC to consider an additional increase in fines in those cases of recidivism, in which the CFC is allowed to impose the highest of the following sanctions to the transgressor:
· Double of the corresponding fine;

· 10% of its assets; or

· 10% of its annual sales.

In addition, and only in those cases of double recidivism, the CFC is entitled to implement a divestiture of the assets of the lawbreaker in order to sufficiently neutralize its substantial market power.

In paper, the agency may also refer certain violations of criminal code provisions related to competition to the Public Prosecutor in order to prosecute criminal charges against responsible individuals or corporations. However, the provision is so broad and outdated that it is considered impossible to prosecute cartels criminally today. In addition, there has been a certain rejection on behalf of the General Prosecutor’s Office in pursuing these kinds of criminal conducts since there is, generally speaking, a lack of familiarity with these crimes. This is one of the main challenges that is addressed below.

Investigative Tools


The CFC has the following main sources of information when carrying out its investigations:
· Open Sources

· Formal requests of information and documents

· Subpoenas

· Leniency and Reduction of Fines Program (formally introduced in 2006)

· Inspections (formally introduced in 2006)
1. Open Sources.- The most traditional means for obtaining information, this refers to non-exclusive sources of investigation the CFC’s personnel engages in, in order to obtain relevant data or information regarding an on-going investigation or otherwise, find out about a possible cartel or a relative monopolistic practice. Amongst the most popular and effective open sources of investigation are internet-based search engines, newspapers, magazines and field research done by the CFC’s personnel. Currently, the CFC maintains an entire area dedicated to gather on a daily basis all information from these public sources as well as radio broadcasts and television information and interviews in order to identify possible useful information for its cases or otherwise, find out about probable monopolistic practices which have not been yet spotted or denounced.
Recently, the CFC, thanks to this method, has identified information that has been used to initiate investigations which have led to sanctions in cartel cases. 
2. Formal requests of information and documents.- Once an investigation has started, the CFC has been granted several powers which allow it, under the terms of article 31 of the LFCE, to require all documents and information that it deems convenient in order to conduct its investigations. 
Generally speaking, all of the information within an on-going investigation is never revealed to anyone, including the persons that have supplied such information. However, the CFC is obliged to sort out all information received in one of the three following classes for future steps within the proceedings: (i) reserved information; (ii) classified information, or (iii) public information
. The difference between reserved and classified information is that reserved information may be revealed to all the agents that are considered to have a rightful interest in the investigation (which often coincide with those agents that are accused of probably incurring into a monopolistic practice sanctioned by the LFCE) whereas classified information may only be accessed by the agent that actually provided the information to the CFC. It is important to note that due to recent judicial criteria, all agents that wish for their information to be sorted out as classified need to express it and duly justify the reasons behind their request
. Otherwise, their information is only considered as reserved.
Due to the secrecy surrounding cartels, this tool has been particularly useful in these kinds of investigations since, often, former employees or contractors are the only ones that are aware of cartel conduct within a particular market. 
3. Subpoenas.- The CFC is also authorized to issue summons to persons that may testify in connection with the matters at issue, either because they are called in order to substantiate the case or otherwise, confirm some of the facts or signs of the investigation. Subpoenas require that at least two staff members from the CFC be present at all times during a subpoena (one of them in order to write the answers submitted by the summoned and the other one in order to be a witness and sign the official documents at the end of the procedure). The witness or the summoned party must also bring its legal representative in order to sign as witness to the subpoena and also, in order to make any comments regarding the questions asked by the CFC’s officials. Although legal representatives are not allowed to refute any of the questions asked to the summoned party, they are allowed to comment upon them and the officials in turn are obliged to include those comments within the written transcripts of the subpoena. 
In general, the agency has benefited from the usage of summons and subpoenas in order to obtain first-hand information from former employees or contractors regarding the execution of monopolistic practices, particularly in obtaining evidence for proving the existence of hard core cartels.
4. Leniency and reduction of fines program.- Arguably the most important amendment to the LFCE during 2006, the leniency programme is, in short, a tool that follows the best international standards, used by the CFC as an incentive for cartel participants to cease their participation within it and denounce its existence. In exchange, and if certain requirements are met, the cartel participant will be granted by the CFC almost full immunity regarding the sanctions that stem from its participation within the cartel. Due to the importance of this particular tool, we will address this programme on a separate section. 
5. Inspections.- Article 31 of the LFCE establishes the competence of the CFC to order and execute inspections in order to obtain on its own the necessary documents and information regarding any particular investigation. However, these inspections have several procedural locks that make it somewhat inoperative and do not meet international standards. The procedure for actually making an on-site inspection are the following: (i) the information must have been requested by the agency and been denied; (ii) to duly notice and prevent the agent before the inspection; (iii) the notice of inspection must state all the reasons that the agency has for ordering it and also, the date when the inspection will be held, the exact location of the site, and the specific aims and objectives of the inspection, and (iv) of every inspection, the CFC’s officials must make a detailed report of the inspection, stating, amongst others, the purpose of the inspection, a detailed narrative of all facts that took place during the visit, and to name the persons that were appointed as witnesses and get their signatures. 
Due to the aforementioned formalities, inspections within the CFC were not used as a tool for investigations until very recently. However, and in spite of the formalities, the few inspections that have been made have actually been very successful as tools for discovering important information for cartel investigations in which agents denied having relevant information which was later provided during the inspection.
Enforcement


In a revision of enforcement history and relevant precedents in cartel enforcement in Mexico, the first steps taken by the CFC seem hesitant and small regarding cartel enforcement. Generally speaking, competition experts, law firms and economists considered that a time for adjustment and education was needed and enforcement was incremental.

The beginnings of the CFC are seen as a time when most of the economic regulation was informal, since the agency did not have all the necessary tools to prosecute its cases and needed to settle before any hard action was taken. The first steps of the agency are portrayed as small but with the intentions of becoming bigger, where the CFC was powerful but wanted to be discreet as there was a sense of lack of legitimacy. Big cases or big violations were often treated on a low-profile basis. 

The first cartel offences were mainly related to ignorance of the law and many of them were a continuation of formerly government backed cartels. These activities were carried out in various sectors and the CFC sanctioned cartel activity in purified water, transport, book sellers, food sectors (especially tortilla), and public purchases of chemical materials. 

Another effort made by the CFC was trying to cope with international trends of tracking and dismantling international cartels which were also present or had an effect in Mexico. This was the effort made in the lysine and vitamins cases with mixed results.

After certain changes to the agency’s personnel (in which many officers joined the ranks of the private sector)
, and the obvious learning and positioning process, the agency began treating investigations and processes more seriously. The agency loosed fewer personnel and they became more open to the public. In this process, a big landmark is identified. In 1998 the OECD prepared a report regarding the CFC’s activities
. This report stated, among other considerations, that there was a “persistent assessment by others in the government and the private sector that the organisation is (was) weak”
. In addition, it was recommended that the CFC should “get away from the politically charged problems of regulatory policy and focus more on law enforcement”, that the CFC was an independent agency but needed “to consolidate on the issue”, and that it should “broaden the base of support through greater media exposure and co-ordination with consumer protection activities”
.

During the following years and under the administration of its former chairman, the agency seems to have followed these recommendations pervasively. However, this was not an easy task for the agency, since the outdated civil law background, the institutional framework, and the environment in general posed a challenge due to their importance in the enforcement process. 
For the first years, most cases were initiated ex-officio but as time passed by, private claims started to flow. Since the year 2000 and forward, the CFC has had a mix of ex-officio and complaint cases. 

In the following years and to date, the Mexican competition agency has been trying to appear as a “strong” organisation. It has focused on law enforcement and moved away from politically charged problems. Its current chairman and the agency have tried hardly to broaden its base of support and use the media to its favour. Cartel enforcement in this sense has become a new priority and is seen as the element of enforcement which creates more public support for competition policy.

Seeking compliance now involves the interest of portraying the agency as a staunch institution, not afraid of big economic interests or media visibility. Interestingly, this has also been accompanied by a big emphasis on competition policy education and creating relations with the general public and the regulated community. 
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As evidenced in the graphic, the experience from 1993 until 2007 had been much more dependent on ex-officio investigations, especially when considering those investigations that resulted in a formal accusation by means of a plea of charges and eventually those that result in sanctions. During this period, 7 cases were “settled” before sanctions were imposed. However, these “settlements” with no sanction imposed are not regulated under Mexican legislation and have received criticism for their implementation.
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During this period, 35% of these cases were sanctioned, 85.7% of these cases were either confirmed by the courts or they were not appealed, and only 5% of the cases were reverted by the judiciary. It is important to notice that the effect of the cases reverted by the judiciary only apply for the party that succeeded in trial and not for all the parties involved. Therefore, it seems that cases have been well handled and the courts of appeals have generally been supportive of the CFC´s enforcement activities in cartel enforcement.

From 2007 until today, the agency has been successful in finding more cases and prosecutes them within shorter periods of time. Although none of the recent cases have yet been taken to court, most of them have been resolved successfully inside the CFC and have been approved by unanimity votes of its commissioners. 
Amongst the most important investigations that the CFC currently has are: investigations regarding public bid-rigging in public procurement of medicines; price fixing and market division of the cement market; market division and supply allocation in the gas sector; real estate cases; investigations of cartel activity in cathode ray tubes; glass components; compressors; etc. Many of these new cases come from the success of the leniency program.

Leniency


Since 2006 the LFCE was amended in order to include an official leniency program for the CFC in order to be used as an investigative tool in the detection and dismantling of cartels. Before the amendments, the CFC used to apply a discretionary, administrative reduction of fines for all those agents that cooperated with any on-going investigation in which they were a part of.
However, these actions were deemed as informal and were applied without any kind of rulings or guidelines that would allow the agents to know if they would be eligible for such reductions. Needless to say, this caused the program to be highly ineffective.

The leniency program created under the LFCE is aligned to the best international practices (such as the ones the United States of America or the European Union have) and the recommendations of both the International Competition Network and the OECD. The program is regulated both by the LFCE and its rulings and is only applicable to the reduction of administrative fines
. The CFC’s leniency program most important traits are:
· It is intended only for cartel applicants. This means that only lawbreakers which incur in hard core cartel conduct will be considered for entry into the program. The leniency program has been designated for the participation of both companies and/or persons;

· It has a marker system, meaning that the first cartel member that denounces the existence of the hard core cartel will receive proper “immunity” and the subsequent members will only receive a reduction in fines. These reductions start at a 50% discount of the fine and around 20% at the most of the reduction in fines. In any case, there are specific requirements each applicant must meet in order to benefit from the reduction in fines; 

· If the first leniency applicant meets all the requirements, the fine will be reduced to one general minimum daily wage (which currently is an amount approximate to 4 U.S. Dollars). This is why the program is called a leniency program; the fine is just too small to be considered a proper sanction. The rest of the applicants, although not the first, will also be treated fairly in observance of the time in which they filed their application and will be given due priority in observance of the information they hold and the place they have within the position marker;

· The applicants must fully and continuously cooperate with the agency in order to benefit from the leniency program. This will necessarily require the applicant to deliver all available information and documents and cooperate with the CFC to the best of its ability. This will sometimes mean, as required by the agency, that the applicant will have to cease or continue its involvement with the cartel, to bring all of its employees, directors or board members to testify of the existence and application of the cartel agreements, amongst others; and

· Once accepted into the program, the leniency applicant’s identity will be completely concealed, even until the investigation has ended. This ensures the legal representative’s security regarding how the application of its client is treated. Furthermore, this will also maintain the sender’s information under a strict control by the CFC.

Although the program is only regulated by two articles within the LFCE and its rules, the CFC has printed a series of pamphlets which explain the general terms of the leniency program in order to be as transparent as possible regarding its application and scope. Currently, the CFC is working on a document entitled “Leniency Program Guidelines” (Guía del Programa de Inmunidad), which is planned by the agency to become an informative instrument for all agents who wish to know how the CFC will execute all provisions regarding the leniency program and to become an internal benchmark for its own staff about how to handle a leniency applicant (legally speaking, the guidelines will be a sort of soft law instrument with the purpose of making more transparent the criteria used by the agency when deciding about an application and the reasons behind their approval or reject, and thus, further specifying its own competences for the benefit of society). In particular, the guidelines will be useful in order to further explain and detail the following topics:
· Leniency Plus.- A thorough interpretation of the LFCE and its rules gives the competence to the CFC to actually provide a discretional additional reduction of fines to any agent who holds relevant information regarding another cartel that the agency has not yet identified but who came in second or subsequent places within any other investigation in which there is already an accepted leniency applicant. The guidelines will be used in order to describe how will an agent might benefit from the application of this additional reduction if it decides to reveal the existence of another cartel and which will be the maximum reduction it might obtain if the information and documents provided are sufficient for the CFC to pursue another investigation. Needless to say, this is a very traditional practice in several other jurisdictions such as the European Union or the United States of America;
· Personal responsibility of the directors of the company or its advisors.-  The two articles that rule the leniency provisions in Mexico regarding monopolistic practices do not hold any kind of direct distinction between the leniency that is given to companies and/or persons. Therefore, and due to a coherent interpretation of the LFCE, the guidelines will specify under which circumstances will be directors or advisors of the company may be included within the leniency program their company requests access to. In addition, the guidelines will also specify the differences between a leniency application that is filed by a company and those that are filed by persons on an individual basis;  
· International Cooperation.- The guidelines will also be useful in order to clear to any possible applicant that the information they give to the agency will not be revealed, inclusively, to any agency abroad seas or otherwise, international regulating body unless previous written consent is given by the applicants. However, the guidelines will be sure to specify that the numerous benefits of cooperating with competition or competition agencies abroad in order for them to benefit from leniency programs elsewhere. 
· Verbal requests.- The LFCE does not specify whether verbal applications might be submitted to the agency in order for them to be considered within the leniency program. In order to clarify this and broaden the number of applications that might develop, the CFC will state within the guidelines the possibility of making verbal requests to authorized officials and the relevant procedure they will have to follow in order for these requests to be valid. It is important to state that this will not abolish or otherwise repeal the process stated within the rules of the LFCE or its marker system.

Thus far, the program has proven to be a successful tool for the detection of cartels and for obtaining information and evidence that otherwise would have proven quite difficult to obtain. The CFC is currently working in developing a “competition culture” by having several symposiums, lectures and discussion tables in academic and specialized forums, both public and private, in order to broaden and expand the general knowledge about competition within the country and also, to draw the most creative and brightest students to topics related to competition related subjects so that they in turn might create a culture of advocacy for competition, which thus far, is a kind of knowledge reserved to a very few law firms and experts within the country. In doing so, the CFC is certain that more and more consumers will begin to denounce, at least, local cartels which they had not identified as such previously.

The CFC’s leniency program and its administration are based on the cornerstones of transparency, coherency, security of the parties, confidentiality of the information, and priority of the requests.
Challenges Ahead


In spite of all the amendments that took place in 2006 and the continuous efforts of the CFC to fight cartel conduct, there is still a long way to go in order to achieve the CFC’s goals. Amongst the most important challenges and or problems the CFC sees for the future are:
Investigative Powers:

· The CFC still lacks some powers and competences. This is particularly evident regarding the inspection procedures, where the CFC is still pursuing that the Mexican Congress amends the law in order for inspections to become real surprise search procedures or so called “raids”
;

· The rules of the LFCE must be rendered a little more flexible. Current terms for analyzing information and give due notice of official documents to agents are very short and difficult to extend. In addition, some processes are still somewhat unclear and in most cases, cumbersome; 
Transparency and Certainty:

· The CFC is currently working on the creation of guidelines for the leniency program in order to develop and specify how the CFC is planning to proceed in the application of the LFCE and its rules. Among the most important topics of the guidelines will be the inclusion of the leniency plus provisions and be completely transparent regarding how the CFC will admit any cartel member into the leniency program;

· The same spirit leads the intention to create a guideline for the imposition of fines. A challenge the CFC considers urgent for the same reasons;
Sanctions:     

· Although the sanctions chapter within the LFCE was amended, the execution of fines is currently one of the most important problems the CFC has. Since the agency depends on other ministries to apply the fines, the CFC has had to channel a lot of resources to pressure these other public bodies in order for them to collect the fines; 

· Currently, the CFC has expressed to congressmen of all representative parties the need for fines to be higher. An amendment proposal sent to congress by the left wing party in 2007 suggested that fines and penalties should be increased in all of its thresholds (that is, whether they are first-time offenders or otherwise, recidivists) since the current fines, even the maximum, are unable to be considered as effective disincentives for cartel members or for monopolistic practitioners. In order to illustrate this situation, the proposal took the total daily amount of revenues for the most common “clients” of the agency and the maximum fine established by the LFCE. The proposal compared such values and concluded that some of them may even pay the fines with just 4 hours of work
;
Competition Culture:

· As we stated earlier on, there is a general lack of support from all participants involved in competition policy, from agents and law firms to civil society in general. Although nationalist tendencies towards protecting Mexican industries has begun to decrease, there is still a long way to go before competition policy is actually seen as necessary in order to overcome the most vicious damages that cartels and monopolistic practices impose to Mexican consumers and the benefits of competition for the country;
Collective Actions:

· Due to the aforementioned, and although the civil law actually holds the possibility that consumers, individually, claim damages from agents that incurred into monopolistic practices, the rights for doing so are so diffuse and the civil judges are currently untrained in attending these types of cases that they remain ineffective in the fight against cartels. 

· Mexican Congress is still debating about the legalization of the so-called class actions or collective actions in order to pursue legal suits by a group of people that have been affected by monopolistic practices. Once the bill has passed and the collective law suits start appearing, reception of competition policies by the general public will begin to have more and more importance and thus, the CFC’s mandate will be further legitimized, the consumers will then become enforcers of competition laws and judges will understand better the competition provisions; and
Criminal Sanctions:

· The Mexican Congress is also debating the introduction of newer, applicable criminal sanctions to members of hard core cartels in order to further discourage the formation of cartels. The objective is also to include a leniency program for criminal sanctions in order to receive more leniency applications and contribute to the dismantling of cartels. The correct design of both the provisions and the institutions to implement them will be crucial.    

Conclusions


The Mexican experience for creating effective competition cartel enforcement has been long and varied. Although somewhat short-lived, the CFC has had a strong experience in operating with faulty or otherwise insufficient legal tools and a generally adverse context, and has also dealt first-hand with promoting the necessary amendments to its regulation in order to make it more efficient and to successfully pursue cartel activity. The amendments that took place in 2006 were strongly advocated and promoted by the CFC after a thorough process of learning in which the agency identified several norms and articles that were inadequate or otherwise, outdated in comparison with best competition regulation and international practice. This process of learning did not transcend without some cases that were lost due to the faulty regulation or inexperience of the very first members of the agency. 

Nonetheless, the CFC’s battle is far from over. As stated earlier on, and in spite of the amendments to the LFCE and its regulations recently, the challenges this agency faces are varied as described above.

In order to inform of the harm cartel activity causes and to broaden beyond a sector of specialists all knowledge related to the enforcement of competition policies, the CFC is working tirelessly to promote its actions and the impact of its investigations, particularly by publishing the start of their investigations and also, by publishing the results of all successful investigations that are considered of special relevance for the country
. The CFC has also tried to promote competition through the use of advocacy tools that have been now more tied to the enforcement process. These efforts are not only directed to the general public, but also, for other authorities and public entities so they can pursue the introduction of competition policy provisions within their own regulation. 

Last, but not least, the CFC is currently pursuing the approval of several other amendments, particularly those seen regarding the collection of fines and their increase, the execution of criminal sanctions and broaden the scope of competences that the CFC has, particularly in those topics that are related to the efficient and quick execution of raids and inspections. Other amendments may follow, depending on the success of these proposals and the evolution of the on-going investigations. 
 
If we consider these efforts together, the experience of the agency has been to work internally and externally to arrange a best effort of human capabilities, increased specialization, better technical and legal defence capabilities as well as working with the legislature to have a state-of-the-art legal framework complemented with advocacy work. As mentioned, the effort is not a onetime event but a dynamic experience and the best design of cartel enforcement needs many readjustments over time. 
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� The main legal texts on the matter are article 28 of the Constitution which prohibits monopolies, the Federal Law of Economic Competition, the Code of Regulations of the Federal Law of Economic Competition the inside functioning of the agency is also regulated by the Internal Code of Regulations of the Federal Economic Competition Commission, its manual, and the Constitution and main codes regulating administrative activity. 


� The former table was done in observance of several data found from the following sources: European Commission, US Federal Trade Commission, US Department of Justice, Conseil de la Concurrence (France), UK Office of Fair Trading, and the CFC’s database.


� This may have considerable consequences for firms and may include the cancellation of an already closed merger or the modification of a commercial practice.


� Article 35 LFCE. Fine amounts are indexed to the minimum wage to reflect inflation changes and are in constant change.


� Article 31 bis of the LFCE.


� Judicial criteria that was issued during the resolution of the Amparo en revision 30/2008.


� The revolving door phenomenon in the competition sector in Mexico has been pervasive. Although there is no formal account, a calculation with CFC officers and lawyers puts at least 30 high rank officials going to work for the regulated agents or their consultants in a relatively short period of time. This is considered a clear sign that competition policy and competition law are still relatively new fields of expertise for both economists and attorneys in Mexico.


� The OECD, along with the ICN, are considered the main actors in the competition law arena internationally. See: J. Braithwaite and P. Drahos, Global Business Regulation, Cambridge: Cambridge University Press, 2000. pp. 185-207.


� OECD report 1998, pp. 27-32.


� Idem.


� Other leniency programs around the world offer leniency for criminal sanctions too. However, and as stated before, Mexico has not ever applied a criminal sanction regarding monopolistic practices.


� In observance of Chapter 1 of the International Competition Network’s Anti-Cartel Enforcement Manual, it is stated that it is good practice for competition agencies to conduct searches with the element of surprise and ensure a rapid entry to the premises that are going to be searched.  


� The amendment proposal compared the total revenues of the biggest companies in Mexico for the year 2005 and the maximum amount of fines that the CFC may impose and it concludes that these companies may pay such fines within period of 4 hours minimum to a maximum of 4 days of work. Cfr., Amendment Proposal of article 35 of the LFCE, sent to the Mexican Congress by Congressman Alejandro Sánchez Camacho of the Revolutionary Democratic Party (Partido de la Revolución Democrática or PRD).  


� For example, cases such as the ones being held in the cement and medicine sectors have been closely monitored by several media.
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