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Yuriy KRAVCHENKO, Vice-Chairman of the Antimonopoly Committee of Ukraine
Special features of carrying out investigations for cartel revealing in the sphere of public procurements 
by the Antimonopoly Committee of Ukraine (AMCU)
Functions of the AMCU in the sphere of public procurements.(Slide №2)

The main legal acts which define powers of the Antimonopoly Committee of Ukraine in anti-cartel enforcement during holding tenders at the expense of state funds are the following: the Law “On Antimonopoly Committee of Ukraine”, the Law “On Protection of economic competition” and  Provision of the Cabinet of Ministers of Ukraine “On purchasing goods, works and services at the expense of state funds”. The mentioned legal acts assign the AMCU, as one of the bodies realizing state control in the sphere of public procurements with the following functions:
· elaborating and organizing events aimed at creation and development of competition environment in the sphere of public procurements;

· control over observance  of  the legislation on protection of economic competition in the sphere of public procurements, including prevention of concerted actions in the form of distortion of the results of bids, auctions and tenders.

In its turn the Law “On Antimonopoly Committee of Ukraine” and the Law “On Protection of Economic Competition” define degree of responsibility for participants of cartels created for participation in tenders at the expense of state funds. Thus, distortion of the results of bids, auctions and tenders is defined as anticompetitive concerted actions which is imposed with a fine in the amount of 10% of income of the economic entity from sales of products (goods, works, services) in the last fiscal period before the year of imposing the fine. If regulating body, local government body, body for administration and control participate in cartel, their officials are administratively responsible in accordance with the Law “On protection of economic competition”.

Participation of the AMCU in control in the sphere of public procurement. (Slide №3)

It should be noted the AMCU started to thoroughly  analyze behavior of contractors and participants of the tenders at the expense of state funds and to form position concerning possibility of cartel creation by them not long ago – since 2006, when the Committee was empowered as a special authorized body in the  sphere of public procurement. 

In the period of realization of functions of the special authorized body in the field of public procurements  (since March 2006 till December 2007) the Committee analyzed the main infringements in this sphere, including anticompetitive concerted actions of participants of tenders. It gave a chance to determine the main approaches to these investigations and to substantively increase efficiency of revealing anticompetitive concerted actions in the field of state procurements.
Since October 2008 the special  division for revealing anticompetitive concerted actions in the field of public procurement was established. 

Statistics on cases considered by the Committee and its Regional Offices and investigations carried out regarding infringement of the competition legislation  in the sphere of public procurement. (Slide №4)

During the period  since January till July 2009 the Committee investigated 31 cases on violation of the competition legislation in the sphere of public procurements, in 21 cases decisions were made  and fines were imposed on defendants. Regarding the  flow of applications to   the Committee concerning complaints for anticompetitive actions from the part of participants of  the procedures for public procurements  it should be noted that since January till July 2009 its number has been rising  and  currently amounts 284 applications. This fact indicates the actuality of the problem on cartel activity in the sphere of public procurements  and trusting in investigations carried out by AMCU.
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In the period since January till July 2009 the Committee conducted 65 scheduled and unscheduled examinations regarding infringement of the competition legislation in the sphere of public procurements. There were 33 violations of the competition legislation detected.   

Special features of investigating cartels in the field of public procurements.                  (Slides  №5,6)
In order to determine methodology for investigation cartels at tenders it is necessary to describe the range of Characteristic features of the violations countenanced by tender participants:

· similarity in preparation of tender offers by the participants: the same envelopes for giving offers by the participants, the same print, the same layout of the text; 
· common orthographical, syntactical, as well as mathematical and technical errors in the texts of the tender offers; 
· preparing documentation for tenders  for a few participants of the tender   with one computer by one and the same person; 
· one person that is usually an employee of one of the tender  participants  represents interests of the tender participants at the stage of lodgment of tender offers. It is found that there are cases when payment for receiving informational documents from the statistical body by tender participants  is realized  by one of the participants;
· tender participants’ pricing is notably higher than  current mid-market prices in the period of holding of a tender, including selling prices of tender participants;
· existence of protocols or other agreements in writing on price approval in the period of holding of a tender;
· subcontracting between the winner and its competitors before and in the period of holding a tender;
· sharp increasing of frequency of phone conversations between tender participants – competitive economic entities in the period  of preparing documents for participation in a tender and in the period of holding a tender;
· manipulation of tenders between participants (for example, tender A:  the winner -1, the second participant -2, tender B: the  winner -2, the second participant – 1). 
During investigations for revealing cartels in the public procurement process the officials of the AMCU actively use the following forms and methods for documenting the facts of collusion between  participants of tenders: (Slide №7)

· copying e-files with documentation for tenders; 
· picking up arguments in writing from persons concerned to drawing up  of documents for tenders;
· carrying out linguistic examination of texts of the tender offers;

· comparative analysis of prices posted by  tender participants; 
· receiving information on intensity of phone conversations between tender participants  in preparing period and in the period of holding the tender;
· finding of facts of subcontracting between the winner and other participants of the tender;
· receiving of documented evidence of cartel in the period of   bidding from law-enforcement bodies or specially authorized body in the sphere of public procurement;
· application materials of the loosen participants of the tender or contractor.

Let’s turn our attention to concrete descriptions of revealing of the most widespread violations by example of two investigations realized by the Committee in the sphere of public procurements. (Slide №8)

· Investigation № 1 – bids on conducting of complex advertising campaign in the domestic market in 2007 between Regional association “Nova”,  LLC “N.Kommunikatsia” and LLC  “Grand”. The LLC  “Grand” was declared the winner. Investigation was instituted under the claim of the contractor. Investigation was carried out and decision made with imposition of a fine, which has  become valid at present time.  
· Investigation №2 – purchasing of portable and fixed radio stations and their accessory for the needs of railway transport. Two economic entities LLC “AK” and LLC “CTI” participated in bids. LLC “AK” was declared the winner. Investigation was instituted under the claim of law-enforcement body. Investigation was carried out and decision was made with imposition of a fine, which is litigating by the defendant in a judicial proceeding
Copying of e-files with materials of tender documentation. (Slide № 9)

It  was realized during parallel “dawn raids” of all participants of the tender. 

As a result of the first investigation the following evidence of the collusion of the participants of the tender was received: e-files, including presentations improperly prepared by participants with similar mistakes, with shortage of remarks, which is unusual for documents started from point zero. Moreover the major part of  documentation  was prepared with one computer by one and the same person. Penalty contract (tender supporting) submitted in the set of offers for tender by LLC “N.Kommunikacia”, which was drawn up in accordance with requirements. In the first paragraph instead of surname  of the Director of the LLC “N.Kommunikacia” was the surname of the Director of the LLCV “Grand” Shevtsov O.V. (the winner of the tender). Estimations of costs of the participants of the tender submitted in the sets of offers for the  tender contained similar tables, text content and identical grammar mistakes.  

For example e-file  with the title “Estimation of costs for the tender offer”, which was found in the office computer of the  Commercial Director of RA “Nova” has the note that it was prepared at the  office computer of the LLC “N.Kommunikatsia”: 

	Author 
	Kutovoy

	Saved 
	Jenya

	Reduction 
	-

	Program title 
	Microsoft Excel

	Produced by 
	Nostra Communications

	Date of creation
	22.08.2007    3:41

	Date of last saving
	23.10.2007   14:38

	The last print 
	23.10.2007   13:18


Form and content (except print and prices) of the Estimations of costs in tender offers of the RA”Nova” and the  LLC “N.Kommunikacia” were identical that proves their  concerted  preparation.  
Carrying out linguistic  examination of texts of tender offers. (Slide  № 10)
Investigation № 2: Analysis of the copies of documents submitted by tender participants under request of AMCU revealed similarity of the offers  for tender made  by LLC “AK” and LLC “CTI”, in particular:
· Commercial part of the offers for tender has the same sequence of documents concerning the same issue; 

·  lists of documents which compose commercial part of the offers by  LLC “AK” and LLC “CTI” for tender (“Contents”), are absolutely identical as in meaning so in format, except cursive marking of  lettering in documents of LLC “CTI” "; 
· Points  12 и 13 of the  “Contents" of commercial part of the offers  for tender as  by  LLC “AK” so LLC “CTI” stated as follows: 

12. Protocol of the meetings of participants of LLC “AK” 
13. Order of LLC “AK” on appointment to a post of Director”. 
In this regard the AMCU prescribed linguistic examination of the texts of the tender offers in order to define  possibility  of independent and self-handed creation of the texts of the offers by LLC “AK” and LLC “CTI” by different authors.
According to expert conclusion by Ukraine Linguistic Informational Fund of the National Academy of Science of Ukraine “ the texts of offers for tender by LLC “AK” and LLC “CTI” could not be made independently and self-handed, because reliability of spurious coincidence of the specialties of the mentioned  texts is infinitely small and could be ignored” . 
(Slide  № 11) – copies of the commercial part of the tender offers by the LLC “AK” and the LLC “CTI” 
Сomparative analysis of prices posted by participants of the tender.(Slide № 12)
In the process of investigation № 1 the officials of the AMCU made a fair conclusion that without informational exchange between each other all three participants could not point the same (right up to one Grivna) prices for  filming (which is the main part of the advertising campaign). Thus only LLC “Grand”  negotiated with an agent in order to estimate the cost of the film, and the other two participants  noted approximate prices, based on theirs own experience (Table 1) 

Table  1 “Price for the filming in Estimate of costs  of the participants "
	Item of advertising services 
	Price offer  (Grivn.) 

	
	LLC “Grand” 
	RA “Nova” 
	LLC “N.Kommunikatsia” 

	Filming  (50 minutes) 
	723 721
	723 721
	723 721


In the process of investigation № 2 prices proposed by LLC”AK” at the tender at radio station, which were the subject of the tender, almost two times  exceed average prices which  LLC “AK” used to realize goods to other economic entities in 2007. Price offer by the  other participant LLC “CTI” was larger than offer by LLC”AK” (table 2).(Slide № 13)

	Radio Station 
 
	ООО "АК"
	ООО "ЦТИ"

	
	Price offer at the tender without VAT (Grivn.) 

	Average price without VAT (Grivn.) 

	Correlation of offered at the tender and average price 
( %) 

	Correlation of offered at the tender and average price 
( %) 

	Average price without VAT (Grivn.)
	Correlation of offered at the tender and average price 
( %) 


	Kenwood ТК-2260-1
	1100,00
	570,32
	192,87
	1133,00
	754,03
	150,26

	Kenwood ТК-7060-1
	2965,00
	1520,75
	194,97
	3053,95
	1306,28
	233,79


Thus, the fact of coordinated behavior on the part of the LLC “AK” and the LLC “CTI” in the period of preparing  participation in the tender was identified under the results of the analysis of tender documentation  and comparative analysis of the price policy of the economic entities during tenders and in the market out of tender.  Size of price offers was coordinated  at the level which significantly exceeds the prices for realization of appropriate goods out of tenders in the same period, and which could not be set under  condition of existence of competition between participants of the tender.  
Receiving information on intensity of phone conversations between tender participants in preparatory period and in the period of holding the tender (Slide № 14)
During the first investigation reasonable request was forwarded to  telephone operators on providing list of telephone call between participants of the tender in the period of the tender and before this period. With information on incoming and outgoing calls to telephone numbers of the participants of the tender it was identified  that in September 2007 there were not any contacts between participants of these tenders. Nevertheless, since  the 1st of October till the 1st of November  2007, i.e. during the period of holding the bids 78 telephone contacts were revealed.

Of course during these investigations some problems appear connected with specifity of activities in the sphere of public procurement. The main of them are the following: (Slide №15)
· - Legal base for carrying out the procedures of seizure and search;

· Determination of  contractor’s responsibility;

· Appropriate technical support and software when copying (unzipping)  e-files relative to preparing offers for tenders;

· Clear mechanisms of discharge from responsibility (Leniency programs)  for participants of tenders that voluntary declared on exit from cartel;

· Documenting of counteraction on the part of economic entities that are  subject to examination:  impeding access of officials to the office, switching off  computers, refusing to submit documentation;

· Necessity of specialized training and refresher courses for officials  in charge of revealing cartels in the sphere of public procurement;

· Estimating and recovering economic damage resulting from cartelization during tender.

Experts in charge of cartel investigations in the sphere of public procurements should be competent and in conditions of frequent amendments of the legislation in this sphere have to    regularly improve their own professional level. Besides, experts should perfectly manage IT technologies, taking into consideration the fact that it is necessary to manage with PC of economic entities during raids. Availability of appropriate IT equipment is demanded to undelete e-files (electronic evidence), which could be deleted  by economic entities - subject of examination. In practice electronic information substantively straitening evidence base.   
In analyzing existence of the collusions in the sphere of public procurements the role of a contractor in creation of collusions should be noted.  A contractor very often takes direct part  in infringement of the competition legislation in the sphere of public procurements.   
In those cases so-called “vertical line” – contractor – participant is created, where a contractor creates special conditions to win  for the participant profitable to a contractor. 
The most widespread method to effect the results of the tender is drafting documentation “for specific participant”, namely - creation of such conditions that could be realized only by one participant.  
The second one is not less widespread – is to decline tender  offers of the  participants in order to let win to a so-called “favorite” participant.
In whole, in spite of present problems, working experience of the Antimonopoly Committee of Ukraine  in revealing cartels  during purchasing of goods, works and services at the expense of state funds illustrated necessity and possibility of dynamic activities in this direction in order to create competition environment during carrying out those procurement activities and for effective handling of public funds.
Taking into account the  absence of  direct written evidence of price coordination during  public procurement, decisions on recognition of cartel activities were made reasoning from cumulative evidence and conclusions of the expert organizations and information provided by enforcement agencies.
Revealing and restraint cartels in the sphere of public procurements  is one of the main priorities of the ANCU activity  and we have perspectives of increasing effectiveness of anti-cartel activities during holding tenders by way of improving forms and methods of revealing and fixing violations of the competition legislation in this sphere. (Slide  № 16)

Thank you for your attention. 
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